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INTRODUCTION 

The cost of college textbooks is an often-overlooked barrier in higher education. Students frequently use federal student 
aid to cover these costs,1 a scenario that has become increasingly complex and opaque as federal policy has changed the way 
institutions can charge students for textbooks. Although textbooks are included in an institution’s “cost of attendance,” as 
defined by statute, they are considered a separate cost from tuition.2 In 2016 the U.S. Department of Education (“Department”) 
amended the Cash Management regulation—which directs schools on disbursement and maintenance of federal student aid—
to permit schools to automatically charge students for books as part of tuition and fees, without any student authorization, 
and even when the materials can be obtained from a source other than the institution.3 

The amended regulation explicitly permits schools to charge students in this manner, so long as the school has a contract with 
a third-party publisher or retailer, offers the books “below competitive market rates,” and gives students a way to opt out.4 Yet 
neither the Higher Education Act (“HEA”) nor the Cash Management regulation define “below competitive market rates.” Nor 
do they require institutions to disclose to students the methodology behind advertised discounts, or even where to find less 
expensive (or free) materials elsewhere.5 This makes it difficult for students to assess whether their school is in fact offering 
them the most affordable deal. Equally problematic, the Cash Management regulation doesn’t prescribe any parameters to 
institutions’ opt-out policies. As a result, the choice to opt out is often illusory where institutions and publishers bundle 
essential online homework with digital textbooks and restrict students from opting out for less than all of their courses.6 

While the introduction of digital textbooks has driven down textbook costs in recent years, the 2016 regulatory changes 
have effectively eliminated competing textbook markets for many college students, particularly where institutions engage in 
exclusive contracts with publishers and third-party retailers. Such partnerships are widespread, with institutions across all 
sectors adopting automated textbook billing, referred to as “inclusive access” programs. These partnerships prevent students 
from saving significant amounts by using free, openly licensed books, library collections,7 purchasing used materials, or in 
some cases, borrowing digital textbooks. 

In this report, we outline regulatory and legislative changes that could bring competition and accountability to the higher 
education textbook market. Specifically:

• The Department should define “below competitive market rates” in the Cash Management regulation to mean the value 
of the same material in the same format under similar terms and conditions, e.g. e-books compared to e-books, not print 
versions; and 
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• require institutions to disclose their pricing and discount methodology on a course-by-course basis.

• Congress should amend Section 133, HEA, which addresses textbook costs, to require disclosure of alternative, affordable 
resources for students; and 

• require institutions to ensure students have access to online courseware and homework separate from textbook costs 
charged to students’ accounts.

BACKGROUND

The way students obtain their college textbooks has changed dramatically over the last 30 years. Although students can still 
buy and rent new and used hardcopies of textbooks and utilize libraries, required materials are increasingly offered only 
digitally and through the school or its affiliated bookstore. The pandemic, which forced many institutions to expand remote 
learning, accelerated the use of digital course materials while making them necessary for students’ ability to fully participate 
in classes.8 Instructors play an important role as well as they often choose to bundle required course materials, such as online 
homework, with digital textbooks. Instructors also choose whether to require open source print and digital materials—which 
are free to students—for their courses. 

Three publishers dominate the traditional textbook industry: Cengage Learning, Inc., McGraw Hill, LLC, and Pearson 
Education, Inc, which jointly control 80-90 percent of the new textbook market.9 In the early 2000s, publishers faced an 
existential threat from a growing secondary market.10 The major publishers, which had long struggled to maximize sales of 
new textbooks to students, were competing not only with used bookstores but also a burgeoning online resale marketplace, 
which offered textbooks at steep discounts.11 In the 1990s, Amazon.com and eBay transformed the used-book market by better 
connecting buyers and sellers. In 2008, the textbook rental market expanded with BookRenter and Chegg, which were able 
to rent new textbooks for less than the price of purchasing a used book.12 To combat these threats some publishers began 
customizing new textbooks for specific professors and courses, and updating materials more frequently. 

Over the last decade, publishers pivoted to more digital learning resources.13 Although Cengage, McGraw Hill and Pearson 
still dominate the content market, they share the retail space with on-campus bookstores—the majority of which are operated 
by one of two companies, Barnes & Noble and Follett Corporation.14 

The shift to digital learning spurred policymakers to reexamine how Title IV funds are disbursed to cover textbooks in the 
digital age, leading to the 2016 changes to the Department’s Cash Management regulations. 

THE 2016 MODIFICATIONS TO THE CASH MANAGEMENT REGULATIONS 

The Cash Management regulations specify in 34 C.F.R Part 668, Subpart K, how an institution may credit a student’s tuition 
account with federal student aid and what charges may be included. It is here, in section 668.164, that the Department 
addresses how institutions charge students and parents for tuition and other costs, including textbooks.

The amount of federal financial aid awarded to students and parents is based, in part, on an enrolled student’s “cost of 
attendance,” defined by Section 472 of the HEA.15 This includes charges paid directly to the school (such as tuition, fees, and 
on-campus room and board), as well as other costs such as books and supplies, housing, transportation, and dependent care. 
Thus, historically the cost of textbooks was not considered part of tuition and fees.

Prior to 2016, the Department’s implementing regulations permitted institutions to apply Title IV funds to cover books but 

only if they first obtained the parent’s or student’s “written authorization.”16 

That changed in 2016. As part of a broader rulemaking to streamline student access to Title IV funds, the Department 
amended 34 CFR section 668.164 to permit a Title IV institution to credit a student’s account for textbook costs without first 
obtaining a student’s or parent’s authorization.17 The final regulation allows institutions to automatically shift the cost of 
textbooks to tuition and fees if one of the following three bases under section 668.164(c)(2) applies: 
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668.164(c)(2)(i): If the institution has an arrangement with a book publisher or other entity that enables it “to 
make those books or supplies available to students below competitive market rates” and has an opt-out policy for 
students who wish to obtain books and supplies elsewhere;18 

668.164(c)(2)(ii): if the institution documents “on a current basis” that the books or supplies, including digital or 
electronic materials, are “not available elsewhere or accessible by students enrolled in that program from sources 
other than those provided or authorized by the institution”; or

668.164(c)(2)(iii): the institution demonstrates there is a “compelling health or safety reason” for including books 
as part of tuition.19

If an institution does not satisfy at least one of these options, then the institution must obtain the student’s authorization to 
use federal student aid to pay for books and supplies that it provides.  The final regulation does not require institutions to 
provide an opt-out to students when the institution documents that the books are not available outside of the institution (ii) 
or there is a compelling health and safety reason (iii).

The final rule differs dramatically from the Department’s starting position in the regulatory process.20 Textbook charges were 
not even raised until mid-way through negotiated rulemaking, at which point the Department initially considered prohibiting 
institutions from including books and supplies as part of tuition and fees, based on reports from state attorneys general that 
some institutions required students to purchase books and supplies directly from them at “grossly inflated prices.”21 Non-
Federal negotiators, including institutions, decried such restrictions, claiming that institutions were increasingly developing 
“course-specific or course-embedded materials for pedagogical or safety reasons” that are “part and parcel” of the course, 
would typically not be available as separate items in the public domain, and thus should be included in a school’s tuition 
charges to students.22

Persuaded, the Department proposed compromise language, permitting schools to include books in tuition but required them 
to disclose the costs with an explanation why including them was in the students’ best financial interest.23 In other words, the 
school must disclose whether the materials are below market costs or whether the materials are not otherwise available to 
purchase in the public domain.24 In its discussions about the costs and benefits of the disclosures, the Department reasoned 
that the proposed regulations would result in schools justifying the inclusion of the price of books and supplies in tuition 
charges and allow students and parents to compare prices to determine whether there are other, more economically viable 
options available in the marketplace.25 

The Department emphasized the importance of student choice and to “hold institutions accountable through cost 
transparency.”26 The Department drew a line, and proposed allowing schools to include books in tuition costs only if the 
materials were “integral to the course.”27 The Department noted the meaningful difference between course-embedded 
materials, and books and supplies that are available for purchase in the marketplace, stating that the latter “should generally 
not be included as part of tuition and fees.”28 

Yet, under the Department’s final Cash Management rule, institutions are permitted to include textbooks in tuition under 
section 164(c)(2)(i) even if the materials are available in the marketplace. Although the Department built in safeguards—requiring 
institutions that contract with publishers to make materials available to students “below competitive market rates” and to allow 
students to opt out of buying their books as part of tuition29—the Department did not define “below competitive market rates” 
nor require institutions to justify their pricing to students or the Department.”30 The Department left it to institutions to come 
up with their own opt-out policies and broker competitive prices with publishers based on “volume pricing.”31 

THE TREND TOWARD “INCLUSIVE ACCESS” 

The Department’s addition of section 164(c)(2)(i) in the Cash Management rule was a lifeline to publishers who were facing 
steep declines in revenue because of the new ways students were obtaining information—and saving money.32 The rule 
opened up a massive opportunity for publishers to gain more reliable, recurring revenue by partnering with institutions 
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and leveraging automated textbook billing programs, coined “inclusive access.”33 Under inclusive access, a student typically 
encounters a set fee for their required textbooks and course materials at the time of enrollment. If the student is using Title 
IV funds to pay for school, those funds are applied to cover the textbook fees. Prior to 2016, institutions had to obtain written 
authorization from students or parents before charging their accounts for textbooks, but now with an opt-out policy, more 
students are participating—and paying.

Inclusive access programs promote convenience and cost-savings to students. The programs promise students access to course 
materials on the first day of class and the convenience of paying a single fee for access to all of their required materials instead 
of the hassle of shopping around. The programs also promise greater student equity and academic success because students 
have their materials on the first day of class, however at least one study calls into question such claims.34 

To comply with the “below competitive market rates” requirement under section 668.164(c)(2)(i), publishers and institutions 
advertise deep discounts—as much as 60 to 70 percent off market prices in some cases.35 What is the competitive market 
for inclusive access materials? Although digital textbooks delivered through inclusive access are typically cheaper than new 
hardcopies, they are more expensive than library books and open source materials, and resources on the secondary market, 
which are where students go to pay less—or nothing—for their books.36 

In some cases, inclusive access may be the most affordable path for a student, but in many other cases it may not. Either way, 
inclusive access programs make it very difficult for students to make that determination.  

Although the Cash Management regulation requires an opt-out to promote student choice, the Department left it to 
institutions to devise their own opt-out policies under section 668.164(c)(2)(i). Some institutions bundle digital textbooks 
with online homework and courseware, which raises the question whether the institutions are offering a real choice to 
students. A 2021 survey by Bay View Analytics shows that the percentage of faculty requiring online homework systems 
jumped from 37% in 2018-19 to 67% in 2021-22.37 For example, the University of Texas’s Longhorn Textbook Access 
program bundles digital materials that may be found elsewhere with materials that are only available through the school. 
Although students are encouraged to find lower priced materials elsewhere and to notify the bookstore so they can “provide 
the most affordable options” for students, UT warns students:

Note that for price comparison you should consider all of the elements specified by your instructor. Used textbooks 
and rentals usually don’t include the online support materials (such as homework managers and interactive study 
guides) that your instructor has required because they are considered essential for success in the course.38  

It’s doubtful a UT student could draw any meaningful price comparison between the inclusive access cost and what’s available 
outside of UT. It’s equally doubtful the student would feel there was any real choice in the matter. UT reports that over 95% of 
students choose to remain opted-in.39

Inclusive access programs vary across institutions. The two primary forms of implementation are course-by-course and flat 
fee. Under the course-by-course model, only some courses are part of an inclusive access program and students get charged 
a single price corresponding to their materials for each course. UT’s Longhorn Texas Access program and the University 
of New Mexico are examples of course-by-course. On the other hand, under a flat-fee inclusive access model students are 
charged on either a per-term basis or per-unit basis and are not permitted to opt out of less than all of their courses. Merced 
College is an example of flat-free inclusive access programs.

Course-by-Course Example: University of New Mexico

The University of New Mexico offers inclusive access as an option for faculty to choose for their courses. 
Implemented by the campus bookstore using the digital distribution platform RedShelf, students in participating 
courses will receive a link to their materials through their Learning Management System on day one of the 
class.40 The materials are available to all students until the opt-out deadline, and those who do not opt-out will 
have the cost billed to their student bursar account. While UNM advertises that inclusive access “averages almost 
50 percent off list pricing,” multiple courses still list inclusive access prices over $100.41 42 Students can pick and 
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choose which courses they opt out of, and the six-step opt-out process includes selecting a justification for opting 
out and manually typing the words “OPT OUT.” Although UNM publicizes its other cost-saving strategies such 
as textbook buyback, rentals and used textbooks, it dissuades students from opting out of its inclusive access 
program,43 telling them they will “pay more elsewhere” if they opt out.44 

Flat-Fee Example: Merced College 

Merced College’s “Follett Access Textbook Program,” provides access to course materials at a standard cost of $25 
per unit.45 This means, if a course is three units, then the materials will cost $75 to rent or buy. All students are 
automatically enrolled into the program (all courses are enrolled as well), and the textbook charge is posted directly 
to the student’s Merced student fees account. Merced does not permit students to opt out for just one course—a 
student must opt out for the entire semester schedule. So even if the textbooks for one or two of a student’s courses 
are cheaper than the Follett Access program—say, for instance, some courses require open-source textbooks which 
are free—the student can’t opt out for just those courses, and will likely not opt out at all.46 47

Not surprisingly, flat-fee inclusive access models are very profitable for publishers and third-party retailers and are expected to 
grow. Barnes & Noble reported that its First Day Complete (a flat-fee model) sales revenue increased 97% to $89.9 million in 
the second quarter of 2022.  The company recently told investors that it expects the “vast majority of our institutional partners 
and their students to implement the First Day Complete model over the next two fiscal years.”48 Flat-fee models are also 
profitable for schools where inclusive access contracts include revenue sharing.49 

While initially used at for-profit colleges, inclusive access programs have been adopted by nearly 1,000 schools across all 
sectors.50 

CONGRESS INTENDED FOR HEA PROVISIONS TO MAKE TEXTBOOK COSTS MORE AFFORDABLE AND 
TRANSPARENT

In 2008, Congress passed the Higher Education Opportunity Act to expand affordability and access to college education by 
expanding Pell Grants and streamlining the process to apply for federal student aid—among other things—and amended 
the HEA under Section 133 to enhance “transparency and disclosure with respect to the selection, purchase, sale, and use of 
course material.” 51 With the addition of Section 133, the HEA now requires textbook publishers to provide the price of the 
textbook to faculty,52 and requires schools to disclose on their internet course schedule the retail price information of required 
and recommended textbooks and supplemental materials for each course.53 Section 133 also requires publishers to “unbundle” 
textbooks from workbooks and other, supplementary materials “so students can buy only the material they really need.”54

Members of Congress envisioned Section 133, HEA to “help make textbook costs more manageable by ensuring students 
know the price of textbooks,” and to provide students with “complete pricing information…so they can shop around for 
the most affordable deals.”55 Indeed, Section 133 explicitly states that its purpose is to “ensure that students have access 
to affordable course materials by decreasing costs to students and enhancing transparency and disclosure with respect to the 
selection, purchase, sale, and use of course materials.”56

The HEA also affords students choice when it comes to deciding whether and how to pay for their textbooks. For example, 
Section 401(e) of the HEA, regarding Pell Grants, provides that “any disbursement allowed to be made [by an institution] by 
crediting the student’s [ledger] account shall be limited to tuition and fees and, in the case of institutionally owned housing, 
room and board.57 The student may elect to have the institution provide other such goods and services by crediting the student’s 
[ledger] account.” (Emphasis added.) Similarly, Section 455(j)(1) of the HEA, regarding Direct Loans, states that “Proceeds of 
loans to students under this part shall be applied to the student’s account for tuition and fees, and in the case of institutionally 
owned housing, to room and board. Loan proceeds that remain after the application of the previous sentence shall be delivered to the 

borrower by check or other means that is payable to and requires the endorsement or other certification by such borrower.”58
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DEPARTMENT POLICIES AND PRONOUNCEMENTS EMPHASIZE STUDENT CHOICE  

In addition to ensuring students who are eligible for Title IV, HEA funds have timely access to required books and supplies,59 
the Department has a longstanding policy that a student must have a “real and reasonable” opportunity of obtaining books outside 

of the institution before the institution may charge the student for books. If the student only chooses to buy them through the 
institution as a matter of convenience, the cost is a noninstitutional charge—which means the charge is not included in a 
refund calculation if the student withdraws.60 According to guidance issued in 2012 and again in 2019 (after the 2016 Cash 
Management regulations went into effect), a student has a “real and reasonable” opportunity to obtain required course 
materials from another source if— 

“The required course materials are available for purchase at a relatively convenient location unaffiliated in any way 
with the institution; and 

“The institution does not restrict the availability of financial aid funds, so the student can exercise the option to 
purchase the required materials from alternative sources in a timely manner.”61

The 2019 guidance clarified that simply giving students a chance to opt out of the manner in which the institution provides 
books and supplies does not constitute a “real and reasonable opportunity” to purchase from another source.62 The 
Department acknowledged during the Cash Management rulemaking in 2015 that students must be “free to make the choices 
they regard as in their own best interests as consumers.”63 The opt-out requirement in section 164(c)(i) is intended to do 
just that, and “enable students to seek potentially lower cost alternatives.”64 Concerned that even with an opt-out provision, 
students who would otherwise seek lower cost alternatives would settle “out of sheer convenience” for the price of books 
negotiated by the institutions, the Department encouraged institutions to “provide options for students.”65 Even more, 
the Department reminded institutions that they were not permitted to “require or coerce” a student or parent to provide 
authorization to use Title IV funds to pay for books.66 This consequence, and the requirement to offer students “below 
competitive market rates” on books were intended to prevent students from being overcharged for books.67 

Yet, the Department did not build-in provisions to ensure schools are providing affordable options to students and a 
meaningful choice to opt-out under section 668.164(c)(2)(i). The Department could have gone further. Although the 
Department’s authority to regulate textbooks is somewhat limited,68 the Department has broad rulemaking authority when 
it comes to administering the Federal Student Aid Program, and is tasked with ensuring that institutions act as responsible 
stewards of taxpayer dollars and that eligible students actually receive the awards Congress authorized. 69 To that end, the HEA 
authorizes the Department to establish rules under which a Title IV institution “requests, maintains, disburses, and otherwise 
manages Title IV, HEA program funds.”70 The Department also has the authority to require institutions to disclose not only 
the method by which financial assistance is distributed among recipients but also the cost of attending, including tuition and 
fees and books and supplies.71

PROPOSALS 

Without more oversight and transparency, the Department risks returning to a time when some schools forced their students 
to buy textbooks from campus bookstores at inflated prices.72  However, there are several actions policymakers can take to 
help prevent such a result.

First, the Department could hold schools accountable for the costs of textbooks charged as tuition to students and better align 
the Cash Management regulation with HEA provisions and Department policy that require students be given a real choice 
where to purchase textbooks. 

• Amend 34 C.F.R. 668.164(c)(2)(i) to require institutions to disclose the pricing and discount methodology for materials on 
a course-by-course basis, and otherwise illustrate how the cost to students is “below competitive market rates.”
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• Amend 34 C.F.R. 668.164(c)(2)(i) to define “below competitive market rates.” The Department should consider defining 
market value to be the value of the same material in the same format under similar terms and conditions. In other words, if 
the inclusive access materials are digital, then the comparison must be against the same digital book available on the open 
market, not a print version of the book, which costs substantially more than digital. In addition, “below competitive market 
rates” should be assessed on a course-by-course basis. Meaning, if a student’s particular course requires books are free or 
less expensive than an institution’s flat-fee inclusive access program, then the institution may not include those materials as 
part of tuition under section 668.164(c)(2)(i).

Second, Congress should update and strengthen Section 133, HEA.73 Currently, Section 133 requires publishers to disclose the 
retail price information of required and recommended college textbooks and supplemental materials for each course listed in 
the institution’s course schedule.74 Publishers are only “encouraged” to disclose cost-saving strategies. 75 

• Congress should amend the HEA to affirmatively require disclosure of not only the retail price of materials on a course-by-
course basis but also whether each required book is an open educational resource and provide a list of cost-saving strategies 
that apply to the particular course materials.

• Congress should also add a provision that requires institutions to ensure students have access to online courseware and 
homework separate from costs charged to student accounts based on 34 CFR 668.164(c)(2)(i). 

CONCLUSION

The tide of inclusive access programs across all higher education sectors highlights the Cash Management rule’s deficiencies. 
Publishers, bookstores and partnering institutions are not giving students one of many options to buy their books; they are 
giving students effectively the only option to buy their books. Such a result is counter to the HEA and longstanding Department 
policies and pronouncements. Tactics such as flat-fees and bundled courseware work to deprive students of a “real and 
reasonable opportunity” to find “potentially lower cost alternatives.” By creating a captive market, inclusive access programs 
ensure students will pay whatever publishers demand and threaten competition—and the ability of students to find more 
affordable options.
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