
Protection and the Unseen i

Protection and  
the Unseen
Holding Executives Personally Liable under the Higher Education Act

By Daniel A. Zibel & Alice W. Yao 

OCTOBER 2020



Protection and the Unseen:
Holding Executives Personally Liable under the Higher Education Act

BY DANIEL A. ZIBEL & ALICE W. YAO1

 ABSTRACT: In establishing the student aid programs in Title IV of the Higher Education Act, and in committing 

to provide billions of dollars annually to institutions of higher education, Congress emphasized that owners and 

executives must be held personally accountable for financial losses that result from the acts of their institutions. 

Although the U.S. Department of Education routinely assesses liabilities against institutions, the prospect of 

recovering from institutions with substantial liabilities is often uncertain and, to our knowledge, the Department 

has been unsuccessful in using its authorities under the HEA to administratively impose personal liability on an 

institution’s owners and executives. By exercising its authority to require institutions, owners, and executives to 

have “skin in the game” using the enhanced enforcement mechanisms we describe in this paper, the Department 

would better protect taxpayers and lead institutions of higher education towards less risky and predatory behavior.

Introduction
In vesting the U.S. Department of Education with authority 
to run a taxpayer-funded, multi-trillion student lending and 
grant program, Congress made clear that institutions of 
higher education (“IHEs”) must bear responsibility for finan-
cial losses they cause to the United States. This proposition 
is articulated throughout the Higher Education Act of 1965 
(“HEA”), as amended, including in the provisions setting 
the boundaries for institutional eligibility in the student fi-
nancial aid programs. More specifically, to participate in the 
Title IV programs, an IHE must establish its ability to “meet 
all of its financial obligations,” including those liabilities and 
debts incurred to the Secretary. The HEA is also replete with 
references to how the Department “may” require institutions 
to submit “financial guarantees” sufficient to satisfy certain 
of its liabilities,2 “shall” require institutions to be financially 
liable for certain failures associated with the Direct Loan 
program,3 and “shall” pursue claims against an IHE for losses 
associated with certain loan discharges.4 Collectively, these 
authorities establish Congress’s clear instruction that taxpay-
ers not bear the burden when an institution collapses or fails 
to meet its obligations to students or the government.

But Congress did not stop there. In fact, on the heels of a 
bipartisan Senate investigation reporting on abuses in the 
federal student aid programs led by Senator Sam Nunn and 
in connection with the 1992 reauthorization of the HEA, 
Congress added provisions giving the Department authori-
ty—and in some cases a mandate—to recover financial losses 
from individuals who “exercise substantial control over [an] 
institution,” i.e., individuals who “directly or indirectly” con-
trol a “substantial ownership interest in the institution,” and 
individuals who are “member[s] of the board of directors, 
the chief executive officer, or other executive officer of the 
institution or of an entity that holds a substantial ownership 
interest in the institution” (collectively, the “Institutional 
Control Group”).5 

These provisions were not mere happenstance, but were 
specifically recommended by the Department’s Inspector 
General, who testified before the U.S. House of Representa-
tives Committee on Education and Labor that:

“the HEA should be amended to require owners of 
corporate proprietary schools to be personally liable 
for school losses. Current law allows Title IV partici-
pation by corporate proprietary schools, but does not 
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provide a means of holding school owners personally 
liable for losses caused by a school’s failure. Thus, 
when schools close or otherwise fail to meet their fi-
nancial responsibilities, owners are able to escape with 
large personal profits while the taxpayer and student 
are left to pay the bill.”6

collect administratively assessed liabilities from members 
of an Institutional Control Group who exercise “substantial 
control” over an IHE with unpaid administrative debts to 
the Department. 

In recent years, when major for-profit college chains, such as 
Corinthian Colleges, Inc., or ITT Technical Institute, have 
closed under the weight of federal and state law enforcement 
investigations, taxpayers have borne a substantial finan-
cial burden. When an IHE closes, students who attended 
that institution at or near the time of closure have a right 
to a discharge of all federal Direct Loans taken to finance 
enrollment at that institution.8 The Department may incur 
other liabilities as well. For example, after ITT Technical 
Institute filed for bankruptcy, the Department asserted a 
proof of claim in the bankruptcy proceeding estimating over 
$230 million owed to the Department from the bankrupt 
entity from not only closed school loan discharges, but also 
for borrower defense discharges, excess Pell Grant funds, 
and unaccounted funds from other Title IV programs.9 
That estimate subsequently increased to approximately 
$440 million.10 In addition, as of January 2017, the federal 
government had approved the discharge of approximately 
$558 million in student loans for borrowers from Corinthi-
an Colleges.11At the same time, the executives that ran these 
institutions into the ground were paid millions each year,12 
and one ITT executive even claimed that he was owed mil-
lions more in severance and deferred compensation while 
the company was in bankruptcy.13 

This scenario is by no means unique to ITT or Corinthian. 
The closures of other for-profit institutions have also cost 
taxpayers significant amounts of money resulting from dis-
charged student loans. In addition to the cost of ITT Techni-
cal Institute’s closure, as of May 2019, the Department had 
recently “discharged more than $43 million in student loans 
for borrowers who attended [closed] programs operated by 
Education Corporation of America, Dream Center Educa-
tion Holdings, Vatterott College, and Charlotte School of 
Law.”14 It is unclear how much, if any, the Department has 
recovered from the losses caused by these institutions. 

And while the Department has the authority to require 
institutions to post a “letter of credit” or other form of finan-
cial surety to guard against losses to taxpayers, those letters 
are often woefully insufficient. For example, when the 

In addition, the Inspector General recommended that the 
law “ensure that school owners are held personally liable for 
the accuracy of information, claims or other statements on 
which institutional eligibility is based.”7 

Yet despite this unambiguous Congressional intent and the 
clear statutory language, to our knowledge, the Department 
has never successfully used these authorities to impose and 

The cover of 1991’s Senate Investigation, which uncovered many 
of the same problems that persist to this day.
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Department requires an institution to post a letter of credit, 
the amount of that surety is typically set between 10% and 
50% of the previous year’s Title IV draw. But closed school 
discharges do not simply relate to the previous year’s Title 
IV amounts—and can require the Department to discharge 
the entirety, not just a percentage, of numerous years of stu-
dent debt. Indeed, even the $94 million surety secured by the 
Department of Education in the months leading up to ITT’s 
collapse proved inadequate.15

Although the Department has—and uses—a process16 to im-
pose administrative liabilities against institutions, that pro-
cess is largely insufficient to recover the amounts discharged 
in federal loans17 if an institution has closed or otherwise 
ended its Title IV participation. This is because the process 
hinges upon the Department’s administration of Title IV 
programs.18 Unless the institution continues to participate 
in the Title IV programs, or the institution or a member of 
the Institutional Control Group owns or controls a different 
institution—scenarios in which the Department controls 
the continued flow of Title IV funds19—the Department’s 
administrative authorities to collect financial liabilities lack a 
clear enforcement mechanism. 

Even when a closed institution enters bankruptcy and the 
Department has the opportunity to make a claim to the 
entity’s estate, the Department is often in the position of an 
unsecured creditor,20 or simply does not collect liabilities 
at all. For example, in 2019, the Department assessed more 
than $12 million in institutional liabilities against now-de-
funct WyoTech-Long Beach, which was part of the Corin-
thian chain. The Department expressly noted, however, its 
establishment of liabilities was “not a demand” that Wyo-
Tech pay the liabilities, and that the Department “will seek 
recovery of this liability only in accordance with applicable 
bankruptcy law,” suggesting that it has no intent to “seek 
to recover” the liability from members of the Institutional 
Control Group.21 Likewise, Park West Barber School filed 
for bankruptcy on April 26, 2016.22 On June 2, 2016, the U.S. 
Bankruptcy Court for the Middle District of North Carolina 
ordered any potential creditor to file a proof of claim by 
September 2, 2016. As per the court’s order, any creditor 
“who do[es] not file a proof of claim or before [that] date 
will not share in any distribution from the debtor’s estate.”23 
The Department did not do so, but more than nine months 
later, in June 2017, the Department established, via a Final 

Program Review Determination, a liability of more than 
$19.8 million, which it said was “not a demand for payment” 
and which it would seek to recover “in accordance with the 
laws governing bankruptcy.”24 When the Chapter 7 Trustee 
certified in a court filing that the Park West estate had been 
fully administered, she confirmed that the U.S. Department 
of Education neither stated a claim to assets nor received a 
distribution from the estate.25

Imposing personal liability for corporate misdeeds is a tool 
widely available to civil law enforcement. For example, in 
September 2015, Deputy Attorney General Sally Yates issued 
a memorandum (the “Yates Memo”) within the U.S. Depart-
ment of Justice (“Justice”) in which she described how “[o]
ne of the most effective ways to combat corporate miscon-
duct is by seeking accountability from the individuals who 
perpetrated the wrongdoing.”26 As Yates wrote, this form 
of “accountability is important for several reasons: it deters 
future illegal activity, it incentivizes changes in corporate 
behavior, it ensures that the proper parties are held responsi-
ble for their actions, and it promotes the public’s confidence 
in our justice system.”27 Even in the context of for-profit 
colleges, the U.S. Securities and Exchange Commission has 
reached settlements with corporate executives—at levels 
criticized as resoundingly insufficient28—for wrongdoings 
to investors, albeit not to students, under the Securities and 
Exchange Act.29

This paper is part of a series drafted by Student Defense 
that explores underused authorities in the HEA, and which 
highlights how a reinvigorated Department can protect 
students and taxpayers—even absent any new legislation or 
regulations. The goal of this paper is to highlight the mecha-
nisms that the Department can use to better protect taxpayer 

Imposing personal liability for 

corporate misdeeds is a tool 

widely available to civil law 

enforcement.
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interests and incentivize owners and executives to act in 
the best interests of students. By promoting and exercising 
authorities, the Department can protect taxpayers from 
financial losses and carry out the clear intent of the HEA, 
and its 1992 amendments, by ensuring that institutions that 
leave taxpayers on the hook, and those who control them, 
do not profit while students suffer. 

Statutory Authorities to Require or Allow 
the Assumption of Liability by Individuals 
for Financial Losses to the United States 
The HEA includes an array of authorities that either require 
the Department to hold certain individuals personally liable 
for losses to the government or gives it the authority to do 
so. These authorities are not mutually exclusive; an insti-
tution may incur financial losses to the Department on any 
number of bases,30 and the Department may use one or all of 
these authorities to require the assumption of liability by one 
or more members of the Institutional Control Group.

First, and most broadly, to the extent “necessary to protect 
the financial interest of the United States,” the Secretary 
may require a member of the Institutional Control Group to 
assume personal liability for “financial losses to the Fed-
eral Government, student assistance recipients, and other 
program participants” for funds under Title IV.31 In addi-
tion, with the same language about protecting the financial 
interest of the United States, the Secretary may also require 
“financial guarantees” from such individuals in an amount 
“determined by the Secretary to be sufficient to satisfy the 
institution’s potential liability to the Federal Government, 
student assistance recipients, and other program participants 
for funds under [Title IV].”32 

These two authorities apply broadly to members of the 
Institutional Control Group. By statute and regulation, the 
Secretary “generally considers a person to exercise substan-
tial control over an institution” if: 

(i) the individual directly or indirectly controls at 
least a twenty-five percent ownership interest in the 
institution; 

(ii) the individual, either alone or together with other 
individuals, represents, under a voting trust, power 
of attorney, proxy, or similar agreement, one or more 

persons who have, individually or in combination 
with the other persons represented or the individual 
representing them, a twenty-five percent ownership 
interest in the institution; or

(iii) the individual is a member of the board of 
directors, the chief executive officer, or other exec-
utive officer of the institution or of an entity that 
holds a twenty-five percent ownership interest in the 
institution.33 

Thus, any individual who is a member of the board of direc-
tors, the CEO, or other executive officer of the institution 
may be held personally liable. In addition, any individual 
who directly or indirectly controls at least twenty-five per-
cent of the institution or is a member of the board, the CEO, 
or other officer of an entity that holds at least twenty-five 
percent of the institution may also be held personally liable.

This section of the HEA does not limit the types of events 
that give rise to these liabilities. Accordingly, for example, 
if a student loan borrower submits a “borrower defense” 
claim—i.e., asserting a “defense to repayment” of a federal 
loan based on an act or omission of the IHE—the Depart-
ment can assess that liability to the institution—i.e., mak-
ing the IHE liable for the costs of loan discharges. In the 
borrower defense context, the Department has regulations 
specifically setting forth the process by which it can recover 
financially from the IHE.34 In other contexts, e.g., for closed 
school loan discharges, the Department uses a program re-
view to administratively assess a liability.35 In such a case, if 
the institution itself, for whatever reason, does not pay that 
liability, the Department can use these authorities to impute 
the liabilities to, or require assumption by, one or more 
members of the Institutional Control Group. 

Second, Congress established certain situations in which 
student loan borrowers have a right to a discharge of their 
federal student loans, e.g., where the student is “unable to 
complete the program in which such student is enrolled due 
to the closure of the institution,” where the student’s eligibil-
ity was “falsely certified” by the institution, where the indi-
vidual’s eligibility was “falsely certified as a result of a crime 
of identity theft,” or where the institution “failed to make a 
refund of loan proceeds which the institution owed to such 
student’s lender.”36 In cases where these standards are met, 
the Secretary has been instructed by Congress to “discharge 
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the borrower’s liability,” to “repay[] the amount owed on the 
loan” (in the case of Federal Family Education Loan Program 
(“FFEL”) loans), and then to either settle the loan obligation 
or “pursue any claim available to such borrower against the 
institution and its affiliates and principals.”37 Unlike with 
respect to borrower defense discharges, this statutory lan-
guage is mandatory, evincing Congress’s clear intent for the 
Department to recover from the institutions or its “affiliates 
and principals” when these discharges are granted.

Third, under the HEA, any individual who the Secretary 
determines exercises “substantial control” over an institution 
and is “required to pay, on behalf of a student or borrower, a 
refund of unearned institutional charges to a lender[] or to 
the Secretary,” but “willfully fails to pay such refund or will-
fully attempts in any matter to evade such payment,” shall 
be held liable not only for the amount of the refund, but also 
that same amount as a penalty owed to the Department.38

Finally, although not as explicit, other provisions in the 
HEA highlight the importance Congress placed on collecting 
from those who have caused financial losses. For instance, 
the HEA requires the Department to include, in the Direct 
Loan Agreement (“DLA”)39 with IHEs participating in the 
Direct Loan program, provisions requiring an institution 
to “accept responsibility and financial liability stemming 
from its failures to perform its functions pursuant to the 
[DLA].”40 While this authority, on its face, only applies to 
an “institution,” and not an individual, if an institution can 
be held financially liable for losses to the United States, the 
Department can, under the authorities noted above, require 
personal assumption of liability. In addition, the HEA directs 
the Department to promulgate regulations that establish 
“reasonable standards of financial responsibility and appro-
priate institutional capability” for institutions participating 
in Title IV, HEA programs, “including any matter the Sec-
retary deems necessary to the sound administration of the 
financial aid programs, such as the pertinent actions of any 
owner, shareholder, or person exercising control over an 
eligible institution.”41 The Department’s regulations provide 
that an institution is not financially responsible if “[a] person 
who exercises substantial control over the institution, or any 
member or members of the person’s family alone or togeth-
er” “[e]xercises or exercised substantial control over another 
institution or a third-party servicer that owes a liability for 
a violation of a Title IV, HEA program requirement” or “[o]

wes a liability for a violation of a Title IV, HEA program 
requirement” that is not being repaid in accordance with 
an agreement with the Secretary.42 In addition, institutions 
are required to report to the Secretary if someone gains the 
ability to “affect substantially the actions of the institution.”43 
Failure to do so can result in adverse action being taken 
against the institution.44 

Procedural Mechanisms to Hold Individuals 
Personally Liable for Losses to the United 
States Caused by an IHE 
Implementing these existing statutory provisions could 
have a substantial impact in the higher education market. As 
David Weil, former head of the U.S. Department of Labor’s 
Wage and Hour Division, has noted, when a regulatory 
agency makes full use of its financial enforcement reme-
dies—such as civil penalties or liquidated damages—it pro-
vides “economic incentive[s] to comply with the law in the 
first place, creating incentive to change future behavior.”45 
But this, Weil notes, is often not the case in many enforce-
ment agencies. In the context of the Fair Labor Standards 
Act, Weil has specifically highlighted the need to ensure 
that “all parties”—irrespective of corporate formalities or 
relationship—are held responsible for workplace standards. 
Likewise, the 2015 Yates Memo emphasized how “pursuing 
individual actions in civil corporate matters will result in 
significant long-term deterrence.”46 To put in the context of 
Title IV, if those individuals who possess substantial control 
over an institution lack personal incentive to ensure repay-
ment of liabilities after a school closes or otherwise, those 
debts and liabilities will likely remain unpaid. This is pre-
cisely the scenario that the Department’s Inspector General 
sought to address when he recommended the amendments 
to the HEA in 1992.47

Nevertheless, despite the clear grants of authority to the 
Department to impose personal liability, or require financial 
guarantees, neither the HEA nor the Department’s regula-
tions include specific procedures by which the Department 
can demand payment from an individual or can effectuate a 
judgment to collect such payments. The Department does, 
however, have well-established precedent and process for 
assessing liabilities against an institution. For example, after 
Federal Student Aid (“FSA”) conducts a Program Review of 
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an institution, it issues a Final Program Review Determi-
nation (“FPRD”) which may require an institution to pay 
liabilities to the Department or students.48 Similarly, the 
Department may assess liabilities against an institution after 
reviewing its annual financial audit49 or its “close out” audit 
after the institution’s participation in Title IV ends.50 The 
Department has also established procedures by which an 
IHE can appeal a liability determination to the Department’s 
Office of Hearings and Appeals (“OHA”) and then to the 
Secretary of Education.51

Shortly after the 1992 HEA Amendments took effect, the 
Department’s Office of Student Financial Assistance, the 
precursor to the modern FSA, attempted to use these ad-
ministrative processes to impose personal liability. In a 1994 
opinion, OHA acknowledged the Department’s authority 
to require “financial guarantees of personal liability from 
an owner to satisfy the institution’s potential liability to the 
Department,” which could include a demand for the owner’s 
assumption of personal liability for the payment of liabilities 
to the Department.52 Notably, the Administrative Judge also 
highlighted how the Department “has limited resources and 
is not well equipped to go behind the corporate form.”53

Despite its commentary on the topic, the 1994 OHA opin-
ion did not restrict or limit the Department’s administrative 
authorities. However, the following year, OHA slammed the 
door shut on using OHA as an appellate body over situations 
in which the Department required the individual assump-
tion of financial liabilities. The facts surrounding In the 

Matter of Cosmetology College arose after the school was sold 
and the original owner retained no ownership or control. 
Although the new owner received approval from the state 
authorizer and an accreditor, he did not submit or complete a 
change-in-ownership form from the Department. Roughly six 
months after the sale, the institution closed. The Department 
subsequently attempted to recover Title IV funds from the 
original owner of the institution. Reviewing the facts, OHA 
determined that while the school was liable to the Department 
for approximately $161,000, it was outside OHA’s jurisdiction 
to “address the question of personal liability,” which was to be 
“resolved between the respective contestants.”54 

Within a few short years, this position—that determinations 
of personal liability were beyond OHA’s jurisdiction—had 

become well-established. In 1996, citing the Cosmetology 

College decision, OHA noted that: “[c]oncerning the issue of 
[the owner’s] personal liability, I agree with counsel for [the 
Department] that the issue is beyond the scope of this pro-
ceeding and jurisdiction.”55 See also, e.g., In the Matter of Excel-

sis Beauty College, Dkt. No. 98-108-SA, U.S. Dep’t of Educ. 
(October 4, 1999) (“The statements in Cosmetology College 

are unambiguous; the personal liability of a former owner is 
not a matter within the jurisdiction of this tribunal.”); In the 

Matter of Metropolitan Beauty Academy, Dkt. No. 02-56-SA, 
U.S. Dep’t of Educ. (Jan. 29, 2003) (“This obligation is an 
institutional responsibility falling on Metropolitan. If this 
responsibility creates personal ramifications involving the 
present and prior owners, those disputes remain outside the 
purview of this tribunal.”). To our knowledge, none of these 
cases was reversed on appeal.56

The limitations by OHA on the scope of its own jurisdic-
tion—and the apparent acceptance of that position by the 
Department’s Office of the General Counsel57—does not 
bind the Department’s exercise of its authority to require 
the assumption of personal liability more broadly. As an 
initial matter, the Department could certainly seek to use 
these authorities in a different case and appeal any adverse 
jurisdictional determination to the Secretary, i.e., request-
ing that the Secretary reverse this position.58 But even that 
approach would leave unanswered the question of how the 
Department would collect a liability, even if such a liability 
could be established administratively and appealed through 
OHA. (Importantly, as described above, the Department’s 
authorities to collect a liability from an institution rest 
largely on its authority to end an institution’s eligibility to 
participate in Title IV.)

Importantly, OHA has recognized that its jurisdictional 
limitation does not preclude the Department from requiring 
the assumption of debt or taking collection efforts against 
individuals.59 In In the Matter of Chicago Educational, Inc., the 
institution—Chicago Educational Inc. (“CEI”)—went out 
of business and sought to dismiss, as moot, an audit that 
assessed liabilities against it. In that case, OHA ruled that 
the fact that the school had closed did not render the case 
moot because the Department could still seek to collect upon 
the liability. OHA recognized that it was “the wrong forum 
to consider whether CEI has any assets, or whether CEI’s 
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owner has any personal liability[.]” Those issues, according 
to OHA, were for other courts to consider. 

Outside of the HEA and its own administrative processes, 
however, the Department has both the mandate and the 
means to hold individuals personally liable for these debts. As 
described in OMB Circular A-129, all federal agencies “shall 
have a fair but aggressive program to recover delinquent 
debt,” which includes overpayments to contractors, grant-
ees, employees, and beneficiaries, as well as fines, penalties 
and other debts that are not paid or otherwise resolved.60 
Short of simply compromising, settling, or simply writing 
off the debt, the Department has two primary avenues for 
collection: (a) judicial collection through the U.S. Depart-
ment of Justice (“Justice”) under the Federal Debt Collection 
Procedures Act (“DCPA”);61 or (b) administrative collection 
through the U.S. Department of Treasury (“Treasury”) under 
the Debt Collection Improvement Act (“DCIA”).62

A. Pursuing Owners and Executive in Court:  
The Federal Debt Collection Procedures Act 

Although the HEA gives the Department authority to require 
individuals to assume an institutional debt, it does not pro-
vide cause of action for the Department or the United States 
to use in court to actually collect on that assumed debt. In such 
a case, the DCPA provides the “exclusive civil procedure for 
the United States” to either “recover a judgment on a debt” or 
to “obtain, before judgment on a claim for a debt, a reme-
dy[.]”63 Although this statute, to our knowledge, has never 
been used by the United States to collect on an administrative 
debt established by the Department,64 it has been used by oth-
er agencies to collect from owners of entities that owe debts 
to the government.65 Indeed, the Act was enacted “to create 
a comprehensive statutory framework for the collection of 
debts owed to the United States government, in order to 
improve the efficiency and speed in collecting those debts.”66

To collect on an assumed debt, the Department should 
first establish the debt67 by issuing a “certificate of indebt-
edness” to the member of the Institutional Control Group 
from whom it seeks to collect, informing that individual or 
individuals of the debt and the required assumption.68 As a 
practical matter, this would take place after the institution’s 
liability to the Department becomes final and unpaid.69 

Under the Federal Claims Collection Standards (“FCCS”), 
the Department must then “promptly” refer to Justice for 
litigation those “debts on which aggressive collection activity 
has been taken” in accordance with the standards for the 
administrative collection of claims.70 Nevertheless, if the Sec-
retary has determined that administrative collection should 
not be used because it would be best to “exempt[]” that “class 
of debt”—i.e., debts owed by IHEs resulting from participa-
tion in the Title IV program—from administrative collec-
tion, the Secretary may do so consistent with the FCCS.71

Once the debt has been referred to Justice, the United States 
would file a complaint against the individual in U.S. District 
Court under the DCPA, alleging the “(1) the existence of 
a debt, (2) owed by defendants, (3) that is payable to the 
Government, (4) that a demand for payment of the debt 
has been made to defendants, and that (5) payment of the 
debt has thus far been refused by defendants.”72 Because no 
“judgment” will have yet been issued under the DCPA, the 
United States could seek “prejudgment remedies” or to sim-
ply establish a judgment through procedures of the District 
Court and then seek post-judgment remedies.

Thus, in the example of Park West Barber School, discussed 
above, which owed more than $19.8 million to the De-
partment after it closed in 2016, FSA would first assess the 
liability through a Final Program Determination Letter. The 
Department did exactly that in June 2017.73 The institution 
would then have all rights to administratively appeal that li-
ability through OHA. Once that liability is final and remains 
unpaid, the Department would issue Certificates of Indebt-
edness to one or more members of the Institutional Control 
Group, citing its authority to require the assumption of per-
sonal liability under HEA § 498(e)(1)(B), 20 U.S.C. § 1099c(e)
(1)(B). Justice would then use its ordinary DCPA litigation 
authority to bring suit against the individuals for debts 
owed, and—in all likelihood—promptly file for summary 
judgment to establish the liability as a monetary judgment.74 
By ensuring that the existence and amount of debt (as to the 
IHE) is “final”75 before the Department issues the Certificate 
of Indebtedness, any issues in a subsequent court proceeding 
under the DCPA should be limited to the issue of “substan-
tial control” and the assumption of liability, rather than the 
existence of the liability itself.76 Once a judgment is estab-
lished, the DCPA sets forth the mechanism to collect upon 
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the judgment, or enforce the judgment through payment, 
the execution of a lien, or other collection mechanism.77

B. Pursuing Owners and Executives 
Administratively: The Debt Collection 
Improvement Act

In addition to the judicial remedies under the DCPA, the 
federal Debt Collection Improvement Act provides exten-
sive administrative collection powers over debts owed to 
the Department. Under the DCIA, the Department has the 
authority to collect on its debt in a variety of ways without a 
court order, including by reporting delinquent non-tax debt 
to credit agencies, offsetting the debtor’s federal tax refund 
or federal benefit payments, or garnishing a debtor’s wages.78 

Ultimately—whether offset, wage garnishment, or adverse 
credit reporting—the Department would use the same 
mechanisms it currently uses for involuntary collections 
from defaulted student loan borrowers. For example, to 
collect on debt by offset, as is the case under the DCPA, the 
Department would first need to establish a final debt to the 
IHE and then notify the debtor of the assumption of that 
liability.79 If unpaid, the Department would certify to the 
Bureau of the Fiscal Service (“Fiscal Service”) at Treasury 
that the debt is valid and legally enforceable for purposes of 
an offset, including a certification that the debt is due, in the 
amount stated, with no legal bars to collection, and that the 
Department has met all due process requirements applicable 
to the debt it seeks to collect through offset.80 The Depart-
ment would also submit to Fiscal Service the identifying 
information for the debtor, as well as the balance due on the 
debt.81 Treasury then would accept notice from ED that a 
debtor owes a “past-due legally enforceable debt,” offset the 
debtor’s federal tax refund or federal benefit payment, pay 
the amount offset to ED, and notify the debtor of the offset.82 

To be certain, these mechanisms—offset, garnishment, or 
credit reporting—may be of limited utility in the case of 
particularly wealthy or destitute former executives, who may 
be unlikely to have future “wages” subject to garnishment 
or tax refunds to offset. And while Social Security offset is 
an option, a fifteen percent offset of even the maximum 
Social Security benefit may not provide much disincentive to 
change corporate behavior. 

Pre-Enforcement Activities: Financial 
Guarantees and Providing Notice 
In addition to working with Justice and Treasury to use 
judicial and administrative authorities to collect debts, 
the Department can use two pre-enforcement approaches 
to notify IHEs of its intentions to exercise its collection 
authorities. Although the clarity of existing authorities does 
not require the Department to notify regulated entities of 
an intent to hold individuals personally accountable, doing 
so would promote the same sort of deterrence effects that 
come with actually using the authority.83 By publicizing 
these approaches in advance of enforcement, the Depart-
ment will be transparent and put IHEs—and the public—on 
notice of its intent to use the extent of the authorities that 
Congress has provided.84 Of course, providing notice could 
also have the effect that institutions insure against the risk of 
potential future loss, which has the advantage of requiring 
a third-party underwriter to assess the risk of insurance and 
use that assessment in its insurance pricing scheme.85

Such communications and notice can take a number of 
forms. First, the Department can—with evidence that doing 
so is “necessary to protect financial interest of the United 
States”—require members of the Institutional Control Group 
to post financial guarantees to mitigate future losses. Second, 
the Department can publicize guidance regarding how the 
Department intends to make discretionary referrals to Trea-
sury or Justice to collect liabilities. Third, the Department can 
modify its gatekeeping agreements with IHEs, namely the 
Program Participation and Direct Loan Agreements, to both 
provide notice and ease any challenges related to collections. 

A. Financial Guarantees by Members of the 
Institutional Control Group

As noted above, the HEA provides the Department author-
ity, to the “extent necessary to protect the financial interest 
of the United States,” to require that an institution or one or 
more individuals who exercise “substantial control” over the 
institution to provide “financial guarantees” to the Depart-
ment “in an amount determined by the Secretary to satisfy 
the institution’s potential liability to the Federal Govern-
ment, student assistance recipients, and other program 
participants for federal funds under [Title IV].”86 In contrast 
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to the assumption of personal liability for a debt, discussed 
above, a “financial guarantee” suggests a pre-payment or 
escrow of funds sufficient to cover future liabilities.

To our knowledge, this authority has not been used by 
the Department. In final regulations adopted in 1997, the 
Department included a provision whereby an institution 
that is not financially responsible “because the persons or 
entities that exercise substantial control over the institution 
owe a liability” can nevertheless participate in the Title IV 
program by meeting certain standards. In such a case, the 
Secretary has the authority to require the institution or indi-
viduals who exercise substantial control over the institution 
(or both) to “submit to the Secretary financial guarantees 
for an amount determined by the Secretary to be sufficient 
to satisfy any potential liabilities that may arise from the 
institution’s participation in the title IV, HEA programs.”87 
But of course, the Secretary’s authority to require “financial 
guarantees” from “an institution participating” or “seeking 
to participate” is broader than the 1997 regulations and can 
be used by the Department to ensure that institutions do not 
act in a manner that is contrary to “the financial interest of 
the United States.” 

B. Notice of Intent to Collect
Additionally, the Department could issue an internal policy 
directive88 or other interpretive statement informing IHEs 
and the public of its intent to issue Certificates of Indebted-
ness to those who own or exercise “substantial control” of an 
IHE when liabilities remain unpaid. Such a statement could 
explain the importance of the certificate, and the authority 
of the United States to use the certificate to collect upon 
debts owed. The Department could also set forth the criteria 
it will use to determine whether a referral should be made to 
Justice in order to initiate an action under the DCPA: relying 
on the size of the debt, the circumstances that gave rise to 
the debt, and whether the Department would consider mit-
igating factors (such as institutional performance on Cohort 
Default Rates or other metrics). 

IHEs and individuals who are part of an Institutional Con-
trol Group are, quite naturally, likely to have reservations 
about the concept of personal liability, perhaps asserting 
that, particularly for non-profit institutions, individuals may 

be less likely to serve on a board of directors. But this too is 
something that the Department can consider by obtaining 
public comments on an internal policy to guide its use of 
these authorities. For instance, the Department may wish to 
more aggressively require the assumption of personal liabil-
ity, and take more aggressive collection actions, when an in-
dividual has personally profited (either through shareholder 
distributions from a proprietary school, or excessive salary at 
a non-profit or proprietary school) from the acts and omis-
sions of the IHE that gave rise to the liability. Such an ap-
proach could be considered consistent with the testimony of 
the Department’s Inspector General in 1992, which was cited 
by Congress when adopting these provisions.89 Likewise, the 
Department could confirm that its intent is not to impose a 
blanket requirement that members of the Institutional Con-
trol Group assume personal liability in all circumstances, but 
rather would assess the institution’s performance meeting 
the core objectives of the Higher Education Act. Ultimately, 
however, under the Supreme Court’s decision in Heckler v. 

Chaney, the decision to make such a referral is almost cer-
tainly within the Department’s discretion.90

C. Modifying the Program Participation Agreement 
and Direct Loan Agreement

Finally, the Department can also use its gatekeeping 
agreements with institutions91—i.e., documents that an IHE 
must physically sign—to periodically remind IHEs that the 
Department has both the authority and the mandate to 
recover from individuals when an entity has unpaid liabil-
ities. Including provisions that pertain to personal liability 
may result in more careful administration of Title IV, HEA 
programs, thus preventing unnecessary school closures, 
eliminating or reducing the possibility of borrower defense 
claims, or the expenditure or other use of excess funds that 
would result in the discharge of loans or the return of funds 
to the Department. 

Although the Department need not change these agree-
ments to impose personal liability on those with “substantial 
control,” doing so could remind key officials (including those 
who sign the agreements) that such liability is a potential 
outcome. Doing so could also ease the Department’s use of 
federal debt collection authorities. For example, the Depart-
ment could include:



10 Protection and the Unseen

E A provision requiring institution representatives who 
sign the DLA to acknowledge that there may be a valid 
claim for funds, within the meaning of the 31 U.S.C. § 
3701, against those who exercise “substantial control,” 
over the institution (i.e., the “institutional control group”) 
stemming from the failure to “perform [an institution’s] 
functions pursuant to the [DLA].” 

E A provision requiring all individuals with “substantial 
control” over an institution to acknowledge, in writing, 
that the Department can legally require them to personal-
ly assume liabilities established by the Department. Such 
a provision should also include an acknowledgment by 
the individuals that institutional liabilities to the Depart-
ment that are past-due can be legally enforceable against 
those individuals. Such a provision can also require their 
consent to the use of nontax debt collection mechanisms 
to the extent permitted by law.92 

E A provision requiring that the institution and individuals 
with “substantial control” over the institution consent to 
the maintenance of information regarding such “claims” 
in a “system of records,” that identifies not only the insti-
tution but also the members of the Institutional Control 
Group, and place those individuals on notice that infor-
mation regarding the failure to repay any such liability 
will be provided to consumer reporting agencies.93 

E A provision acknowledging that the procedures afforded 
to the institution for a reconsideration of any liability, i.e., 
the OHA appeal process in 34 C.F.R. Part 668 Subpart G, 
are sufficient “reconsideration” procedures for a liability 
assessment under 31 U.S.C. § 3711(e)(2). The provision 
could note that if such procedures are followed, and the 
debt remains delinquent for a “period of 180 days” after a 
requirement of assumption, the Department can “transfer 
the debt or claim to the Secretary of the Treasury” who 
may take “appropriate action to collect” on the claim.94 
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